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UNITED STATES COURT OF APPEALS 
FOR TES DISTRICT OF COLUMBIA CIRCUIT 


++ 


No. 24,225 


UNITED STATES OF AMERICA 
Vv. 


JOSEPH T. JOHNSON, Appellant 


Appeal from the United States District Court 
for the District of Columbia 
| 


SRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEH a 


1. Whether by relying on Appellant's supposed con- 
sent, the Court below erred in denying the motion to 
suppress objects seized in the course of a warrantless 
search, where it appeared that the immature appellant 
was uninformed of his Fourth Amendment rights and the 
circumstances of police entry demonstrated ahress and 


coercion. 


* This case has never been previously before this Court 
under the same or similar titles. | 


é 
1-A 


2. Whether the lower court erred in admitting the 


ae that a gift of steak knives was made to appellant's 


Wife sometime! before her demise but were not discovered 
in a subsequent search of appellant's apartment, where 
there was no evidence showing that the missing knives 
boura have been the murder weapon. 

3. Whether the Court below erred in admitting testi- 
Sony as to one altercation between appellant and his wife, 
duch testimony being highly prejudicial where there is no 
showing of settled ill-will persisting over a period of time. 
| 4. Whether the Court below erred in denying appellant's 
motion for a new trial where the prosecution failed, until 
tne end of its case, to give to the defense certain excul- 
ee statements made by the police. 


- STATEMENT OF THE CASE 
te 


Joseph T. Johnson, appeals from a judgment of con- 
viction for second degree murder (D.C. Code §22-2403 

967) by the United States District Court for the District 
of Columbia after a jury trial before the Honorable 
filiiam B. Bryant. Appellant prosecutes the appeal in 
forma pauperis under R.24, F.R. App. P., pursuant to 
igh of this Court and the District Court below. This 


Soars has jurisdiction of this appeal by virtue of 28 


¥-S.Cc. $1291 (1964). 
& 


« 
* 
* 
7 


2. 


Appellant was convicted of the second degree murder 

of his wife and received a sentence of seven years to 
i 

life imprisonment. ‘Tne evidence linking appellant with 
the homocide was entirely circumstantial aoe revealed 
the following. Appellant's wife died eroend 1:30 a.m. 
on July 22, 1967. The nicht before, appellant and the 
deceasea visited tae home of Mr. and tirs. Stanley Cain. 


1/ 
(2.297). They left the Cain residence somewhere around 


11:90 pm. that night. (4.301). At that tine, tne de- 


ceased was carrying a light umbrella ane a straw pocket-— 


book. (f.288). Appellant and his wife thereafter proceeded 


to a bar sometine after 11:00 p.m. that evening. (2.323-4). 

A waitress at this bar testified that tne deceased had 

an umbrella which she checked for appellant's wife. (T.330). 
Tais waitress testified that she saw the deceased leave the 

bar around midnight, (%.333); but aid not soe the appellant 


oh 
with his wife at the time of her devarture. (2.334). When 
| 


the deceased left the bar, she retrieved her) umbrella and 


took it with her. ('f.331). 


i/ The pagination of appellant's transcript of tne anear- 
ing on the motion to suppress, the trial; and the 
hearing on the motion for a new trial are not in 
numerical sequence. Counsel cites various vaces 
tnerein in accordance with the pagination in his copies 
of the transcripts. 


3. 


Although’ the anpellant did not take the stand at 


ae certain investigating police officers testified 


to the statements he gave them after his wife's death 
2/ 

gut prior to his arrest. Appellant stated to the 

police that he left his wife at the Hollywood Bar Rest- 


aurant ané went home pecause he had to work tne following 


. 
. 


forning. After he waszshome, his wife called him saying 
ee she decided to come home by bus and requested him 
fo meet her at the bus stop. we nad been asleep, and 
thereafter dressed and walked outside of nis apartment 
building. He went to the bus stoo where he saw a woman 
eae ete anda upon approaching this woman he learned 
that she was his wife and had been stabbed. 

The usual crowds »egan to gather and he cried out 
for assistance from tne assembled gathering. (T.359). 
An onlooker offered assistance in taking appellant and 
his wife to the hospital. (T.350-76). At the hospital, 
police interrogated appellant and the individual who 
@rove them to the hospital. After his release, the 
onlooker went home, waereupon he was met by tae police 
and requested to retrace his route to the hospital to 
“see if Mr. Johnson had thrown a weapon out the window.” 
(&.350-91-92). A search of this route produced no weapon. 
2/ These statements were given to the police after appellant 


~ was taken’ from the hospital to the police nomocide office. 
(T.359). 


4. 


Appellant's wife died at the hospital at 


aoprox- 


imately 1:30 a.m. on July 22, 1967. Thereafter, appellant 


was requested to go to Police Headeuarters for question- 


| 
ing. It was at the police homocide office that the de- 


fendant offered his first formal statement which was 


* related to the jury. (7.359). Appellant was permitted 


| 
to leave the homocide office for home around 5:00 a.m. 


that morning. (T.372). 


At approximately 10:00 a.m. on July 22, 1967, and 


while at his sister's house, appellant received a tele- 


| 
phone request from the police to accompany tnem to the 


scene of the stabbing. (T.385). Appellant acquiesced, 


| 
but before visiting tne scene, he and a party 
| 


of police 


officers went to the apartment occupied by appellant ana 


3/ 


his wife. (T.388).  vhile there, police noticed a white 


umbrella wnich fit the description of the umorella the 


| 
deceased was carrying earlier that night. (T.388) . Upon 


secing this umbrella, appellant was placed under arrest. 


Thereafter, the apartment was scarched and, in addition 


| 
to the umbrella, blood-stained pants, the deceased's 


straw purse and billfold were seized. (1.333) 


3/ The facts surrounding entry into the apartment by 


the police will be fully explored infra p 


- 8. 


5. 

Although unsure of the precise date, apvellant's 
brother-in-law testified that some time before this 
stabbing, appellant had struck his wife with a chair. 
(7.510). This witness stated that he saw Mrs. Johnson's 
head after this altercation and testified that it was 
diccaing. Although this squabble led to a separation 
of appellant and his wife, they had resumed cohabitation 
ghortly before sne was killed. (T.507~514). 

Appellant was emoloyed as a butcher. (T.414). No 


knives were found in appellant's apartment as a result 


{ the search incident to his arrest. (T.491-496). One 
v 


itness testified to giving appellant and his wife a sect 
of steak knives somctime before the stabbing. (T.350-39). 
The blades on these steak knives were about four or five 
inches long and aporoximately one-half inch wide. (T.350-40). 
None of these knives was uncovered in the en The 
Ghicf Deputy Coroner testified the cause of death was 
Hemaernaeing from a neck wound inflicted by a sharp, 

long bladed instrument. (T.315). No expert testimony was 
offered to show that any of these steak knives could 
have been the murder weapon. 
4/ &t the hearing on the motion for arnsw trial, Officer 

Hosc testified, however, that he saw one of those 


steak knives when he searched appellant's apartment 
around 5:00 or 6:00 a.m. (T.709,713). 


6. | 


- . . - 5 . | - . 
Sometime after midnight, a neighbor living in an 


adjacent building testified that she heard a “terrible 


scream", then a “big thump, like a bangling or a bang’, 


ross tne hall 


| 
and shortly thereafter "sounds of running feet.* (7.343, 
c 


347,350-51). Another neighbor, who lived a 
from appellant and his wife, testified taat about 12:50 
a.m. he heard a “thump” against his apartment door. 


(T.350-53; 350-57). This witness heard no screams, 


nowever. (T.350-60). 


SUMMARY OF ARGUMENT 


Several crucial errors were committed in the trial 
below, any one of wnicn requires reversal and remand for 
anew trial. First, the District Court erred in admitting 
into evidence the items seized in appellant's apartment 
as a result of a warrantless search. The government 
relied solely on appellant's consent in justifying this 
search. Analysis of police entry into appellant's apart- 
ment combined with the circumstances leading up to entry 


demonstrate that appellant did not voluntarily and in- 


telligently consent to the warrantless search of his 


apartment. 


7. 
. Second, substantial error was committed by admitting 
tthe testimony of Helen Young. (T.350-17). ‘This witness 
icaterica that sometime before the stabbing, she had given 
appellant's wife a set of steak knives. These knives 
ere not in appellant's apartment after his wife's death. 
Clearly this testimony was irrelevant and highly prejudicial 
iwnere no evidence was admitted to show that such a steak 
ers could have been the murder weapon. 

Third, admitting evidence of one altercation between 
appellant and his wife several months prior to the wife's 
‘death constitutes egregious error. Although some decisions 
indicate that such testimony may be admissible, these 
cases require that such evidence must show more than one 
‘occurrence. Such evidence must show a settled ill will 
‘persisting over a period of time to be probative of motive 
bor to rebut the presumed improbability of a husband 
“murdering his wife. 


; Fourth, the Court below erred for two reasons in 


5/ 
facnying appellant's motion for a new trial. Appellant's 


motion was grounded on an attack on the evidence about 


the steak knives. The police testified during the trial 


5/ The motion for a new trial was never formally acted 
upon by the District Court. Counsel on appeal spoke 
informally with the trial judge and was told that 
the motion was obviously denied since appellant had 
been sentenced by that seme judge. 


8. | 

| 

that none of the steak knives given to appellant! s family 
were discovered during the police search. |However, in 


a statement given to appellant's trial counsel by the 


prosecution at the close of the Say case, the 


police mentioned that-at least one steak knife had been 
uncovered by a police officer. Had trial as been 
armed with that information, appellant could have more 
effectively substantiated his initial motion to suppress 
and to impeach a police officer who testified at trial. 
Moreover, this fact alone would have countered the in- 
ference raised that appellant had removed all knives 

from his apartment after his wife was slain, an inference 


strongly relied upon in the government's closing argument. 


(T. 581-82). 


I. 


BY RELYING ON APPELLANT'S SUPPOSED CONSENT, THE 
COURT BELOW ERRED IN DENYING THE MOTION TO SUPPRESS 
OBJECTS SEIZED IN THE COURSE OF A WARRANTLESS SEARCH, 
WHERE IT APPEARED THAT THE IMMATURE APPELLANT WAS 
UNINFORMED OF HIS FOURTH AMENDMENT RIGHTS AND THE 
CIRCUMSTANCES OF POLICE ENTRY DEMONSTRATED DURESS 
AND COERCION. | 


: 
Prior to trial, appellant moved to suppress a light- 


| 
colored umbrella, a straw purse, a green billfold, and a 


| 
pair of blood-soaked trousers. (T.155, et eeq.). The two 


9. 
posests connecting appellant with his wife's murder were 
the umbrella and the straw purse. Four witnesses testified 
hat approximately three or four hours prior to her deatn, 
ppellant's wife was carrying the umbrella and purse. 
(T.286,296,304,320). During the course of the police 
investigation, appellant stated that his wife never 
arrived home that night. (T.359). Instead, they separ- 
g@ted at a bar and he went directly home because he had to 
work the following morning. (T.359). While appellant was 
Re his wife called asking him to meet her at the bus 
top. He walked to the stop, saw a woman staggering, 
da approached this woman whereupon he learned she was 
is wife and had been stabbed. (T.359). The umbrella and 
purse, however, were discovered in appellant's apartment 
f uring the warrantless search. 

Appellant's wife died at the Washington Hospital 
eases shortly after 1:00 a.m. on July 22, 1967. (T.312). 
Appellant was present at the hospital and was there in- 
.terrogated by the police. (T.350-110). Thereafter, he 
was teken to the homocide office and questioned until 
japproximately 5:00 or 5:30 a.m. (7.709). The police 


Grove appellant from the homocide office back to his 


t apartment. (1.377,709). At his apartment, he was con- 


1b. 
fronted by Officer Hosie who said to appellant that he 
"would like to talk with him.” (T.708). Although it is 


unclear why or at whose suggestion, Hosie and appellant 


| 
went to the latter's apartment. (T.709). There, Hosie 
noticed a white handled steak knife on the kitchen drain- 
board and viewed appellant's bedroom. (2. 708+713) . officers 


Hack and Wilson who interviewed appellant at homocide 


thereafter came to the apartment, but their purpose in so 
| 


doing was unclear. (T.709). 


Approximately four hours later the police called 


appellant at his sister's residence and requested that 


he accompany them back to the scene. (P.157,224) . Appel- 
lant protested, hung up on the police, but acquiesced 
upon the second call minutes later by the Seiice. (T.157, 
224). Subsequently, three or four officers arrived at 


appellant's sister's house, and with appellant seated in 
the back seat of the volice vehicle nae officers, 
the party proceded to the “scene”. (T.158,224-227,387) « 
There is no question but that at this time the 
police officers accompanying appellant knew that his 


wife was carrying a straw purse and an umbrella prior 


to her demise. (T.221-22). They knew these items were 


| 
still missing, but did not know where they were. (T.222,234). 


li. 

There was no showing why the police did not attempt to 
obtain a warrant to search the appellant's apartment. 

At this point the record becomes clouded. Instead 
of going to the scene, the police took appellant back 
to his apartment. (T.158,187). Appellant's version was 
that upon arrival, one police officer announced "let's 
go in the house.":(T.158). The police, however, stated 
that at some point in time appellant indicated he wanted 
to go to the bathroom, but no police testimony showed 
why the apartment was chosen for appellant's needs. (T.236). 
The party proceeded to the apartment house from the police 
vehicle and upon reaching the door appellant announced 
that he did not have his keys. (T.159,236). Appellant 


testified that police told him to go through an open 


window to gain entry. (T.159). The police, on the other 


hand, testified that such a suggestion emanated from 
defendant. (T.236). 

n Regardless of the conflict in testimony, it is clear 
that for some reason the police accompanied appellant from 
the police vehicle to appellant's front porch. Nor is 
there any question but that appellant crawled through a 


window. After appellant entered through the window, he™ 


opened the front door, whereupon the police entered at 


12. 
either appellant's specific request Socording to police 
testimony, (T.237) or merely upon appellant opening the 
door according to appellant's testimony. (T.159). 

What precisely transpired after the police gained 
entry to the apartment is also unclear. Appellant stated 
that one officer told him to sit down and accused him of 
murdering his wife. (T.159-60)., While this discussion 
was taking place, the other officers walked a the back 
of the apartment, looked around, and one of them walked 
out the back door to search the area behind ae apartment. 


(7.159). Upon discovering the umbrella, the| police placed 


| 
appellant under arrest. (T.228,230,250-26) . | But for the 


discovery of the umbrella, appellant would not have been 
arrested. (1.232). After his arrest, appellant was 
6/ 
given his Miranda warning and the other objects were 
| 


seized. 


It is respectfully submitted that under the circum 
stances outlined no voluntary or intelligent! consent to 


conduct a warrantless search could have been given by 


6/ Miranda v. United States, 384 U.S. 436 (1966). 


13. 

7/ 
the appellant. At the time of the search he was a 
twenty-one year-old, inexperienced man who had probably 
less than four hours sleep after undergoing five hours 
of "investigative" interrogation by the police earlier. 
The fact that he was accompanied to his apartment by 
four police officers in a police squad car demonstrates 


the coercive atmosphere in which his supposed consent 


was given. Even if the officers had not expressly de- 


handed entry, their presence at his door step after he 


had crawled through the window obviously was of a 
sufficient coercive nature to negative any voluntariness 
E his part.| Additionally, there was no showing below 
by the government that appellant had any idea he could 


refuse entry/ into his apartment by the police. 


/ Without considering the impliedly coercive nature of 
the events leading up to the police entering appel- 
lant's apartment, the court below treated the motion 
as a credibility issue: The appellant testified that 
he did not invite the police in; and the police testified 
that he specifically invited them in. Choosing to accept 
the police version, the court stated in essence that he 
personally knew the police officer and that that police 
officer would not lie. (T.250-44-45). Although this may 
be a common-sense basis upon which to make a credibility 
ruling, it is obvious that in a criminal proceeding the 
defendant unknown to the Court is engaged in an unfair 
struggle! in contesting this particular officer's testi- 
mony before the Court. It is suggested that such re- 
lationships between the Court and a police officer tend 
to undermine the supposedly disinterested hearing a 
defendant can expect from the Court on an issue such as 
this. 


14. 
Recently, the Supreme Court in Bumper v. North 
| 


Carolina, 391 U.S. 543 (1968) restated the standard by 


which warrantless searches shauld be judged. | There, the 


| 
Court announced that: 


“When a prosecutor seeks to rely on con- 
sent to justify the lawfulness of a 
search, he has the burden of proving 
that the consent was, in fact, freely 
and voluntarily given. This burden 
cannot be discharged by showing no more 
than acquiescence to a claim of lawful 


authority." Id. at 548. | 


In an earlier case, the Court had occasion to apply 
| 


the principles restated in Bumper to a factual situation 

| 
similar to the one presented in the instant appeal. In 
Johnson v. United States, 333 U.S. 10 (1948), the police 
received a tip that defendant was smoking opium in her 
hotel room. Walking through the hall, the police detected 
the scent of the opium. They knocked on the door and 
upon defendant opening it stated that they “wanted to talk 
to you a little bit." Defendant acquiesced by stepping- 
back and admitted them to her room. Upon smelling the 
opium in the room, the police arrested defendant and con- 


aucted the search. Rejecting the voluntariness of de- 


fendant admitting the police, the Court stated: 


15. 
"Entry into defendant's living quarters, 
which was the beginning of the search, 
was demanded under color of office. It 
was; granted in submission to authority 
rather than as an understanding and in- 
tentional waiver of a constitutional 
right." 8/ Id. at 13. 

A warrantless search is generally presumed to be 
unreasonable and violative of the Fourth Amendment. Judd 
v. United States, 89 U.S.App.D. C. 64, 190 F.2d 649 (1951). 
The exception to this general presumption exists where the 


defendant consents to the search and thereby waives his 


Fourth Amendment right, but ig is the government's burden 


& 
to show voluntary and intelligent waiver. Gatlin v. United 


istates, 177 U.S. App. D.C. 123, 326 F.2d 666 (1963). 

é 

In the case at bar, the government failed in showing that 
the consent was voluntary and also in showing that it was 


“intelligently given. 


.8/ See also Amos v. United States, 255 U.S. 313 (1921), 
where the court held that a consent to the police 
demand to search was impliedly coercive. Additionally, 
this Court in Judd v. United States, 89 U.S. App. D.C. 
64, 190 F.2d 649 (1951) stated that “invitations” to 
enter one's house, extended to armed officers of the 
law who demand entrance, are usually to be considered 
as invitations secured by force. Id. at 651. 


IGE | 


There appears to be a split of authority on the 


question whether a specific warning of Fourth Amendment 


rights (similar to the Miranda Fifth and Sixth) is 
9/ 


necessary to validate a warrantless search. Those 
Ae . Ese 
cases, however, indicate the importance of whether the 


defendant knowingly and intelligently waive :S his right 


by consent. For example, in the leading case of United 


| 
States v. Blalock, 255 F.Supp. 268 (E.D.Pa. 1966), the 
Court said: | 
"Pirst, the consent must have been 'intel- 
ligent'. Obviously, the requirement of an 
‘intelligent’ consent implies that the sub- 
ject of the search must have been aware of 
his rights, for an intelligent consent can 
only embrace the waiver of a *known right. * 
-..-Certainly, one cannot intelligent] 
surrender that which he does not know he 
has." (Emphasis is in original) Id. at 269. 


No evidence having been admitted concerning appellant's 
intelligent consent to the search, the record cannot support 
the District Court's denial of the motion to suppress 


grounded on the consent of appellant to the warrantless 


search. | 
9/ See United States v. Nikrasch, 367 F. a 740 (7th Cir. 
1966); United States v. Blalock, 255 F.Supp. 268 (E.D. 


Pa. 1966); contra, United States v. Godsberg, 419 F.2d 
818 (6th Cir. 1970). 


17. 

It. 
THE| LOWER COURT ERRED IN ADMITTING THE 
TESTIMONY THAT A GIFT OF STEAK KNIVES 
WAS |MADE TO APPELLANT'S WIFE SOMETIME 
BEFORE HER DEMISE BUT WERE NOT DISCOVERED 
IN A SUBSEQUENT SEARCH OF APPELLANT'S 
APARTMENT, WHERE THERE WAS NO EVIDENCE 
SHOWING THAT THE MISSING KNIVES COULD 
HAVE BEEN THE MURDER WEAPON. 

The government introduced testimony of certain police 
officers showing that a search of appellant’s apartment 
after his arrest revealed no sharp knives of any sort. 
(T.491-96).| Yet a set of steak knives was given by Helen 
Young to appellant and his wife the Spring prior to the 
stabbing. (T.350-39-41). Tempting the jury to conclude 
that one of these knives was the murder weapon and hidden 
by appellant, the government overlooked necessary connect 
ing evidence. The government failed to show that any one 
of these knives could have been the weapon. 

This failure rendered Helen Young's testimony totally 
irrelevant. It can hardly be said that the gift of these 


knives was probative of who committed the stabbing. This 


is especially true where it appeared that prior to receiving 


this gift, appellant and his wife possessed no sharp knives 


at all. Indeed, this was the reason for the gift. (T.350-39). 


Moreover, the highly prejudicial character of this testimony 


: ; eee 
is evident when one considers that this is a case where 


the common sense suspicion is that the homocide was 
committed with a knife. 


That this error was not harmless is obvious from a 


| 
glance at Fahy v. Connecticut, 375 U.S. 85 (1963) and 


Chapman v. California, 386 U.S. 18 (1967). In Chapman, 
the Supreme Court reaffirmed the harmless error standard 
| 

announced in Fahy: | 


"[Blefore a federal constitutional error can 
be held harmless, the Court must be! able to 
declare a belief that it was harmless be- 
yond a reasonable doubt." Chapman y. 
California, 386 U.S. at 24. 10/ 
| 


IIt. 


THE COURT BELOW ERRED IN ADMITTING TESTIMONY 
AS TO ONE ALTERCATION BETWEEN APPELLANT AND 
HIS WIFE, SUCH TESTIMONY BEING HIGHLY 
PREJUDICIAL WHERE THERE IS NO SHOWING OF 
SETTLED ILL WILL PERSISTING OVER A PERIOD 
OF TIME. 


The government attempted to show through the testimony 


of appellant's brother-in-law, Linwood Harris, that the 


relationship between appellant and his wife was strained 


| 
| 
10/ See also Greenwell v. United States, 119 U.S. App.D.Cc. 

43, 336 F.2d 962 (1964) where this court stated that 
a court should not be concerned with whether there was 
sufficient evidence to convict defendant without 
evidence complained of. Instead, the key is whether 
there is a reasonable ground to believe that the 
evidence complained of might have contributed to the 
conviction. 


iv. 

and involved past marital difficulties (See the govern- 
ment argument justifying this testimony at T.352~-358; 
350-68-72). ‘However, Harris testificd to only one occur- 
rence of an altercation between tae two which prompted 
their separation. (T.512-13). Shortly before the death 
of appellant's wife, they resumed cohabitation. (T.514). 

This testimony was admitted under the teaching of 
Lomox v. United States, 37 App.D.C. 414 (1911). There, 
a wife was convicted for the first degree murder of her 
husband. She had made numerous threats that she would 
kill ner husband and those threats continued down to the 


night of the! murder. Upholding the admissibility of this 
11/ 


evidence, this Court cited favorably from a prior decision 


stating that’ evidence of threats and violence by the 
accused toward his wife extending over a period of nine 
years was probative of ill-will and malice: 


“Tt tended to show a settled ill-will and 
malice,,-,towards his wife, and therefore 
bore directly on the question wnether 
there was any motive for him to commit 
the crime." (Zmphasis added.) Id. at 417. 


11/ Commonwealth v. Holmes, 157 Mass. 233, 34 Am.St. 
Rep. 270, 32 N.E. 6. 


| 
20. 

i 

i 


Overlooked by the District Court be low is the 


deficiency of Harris' testimony in showing settled 


ill-will persisting over a period of time. | In those 


cases relied on by the Lomax Court, the see ea in- 
| 
volved not one, isolated incident but frequent threats 
and violence persisting over a period of sins. For 
example, in Thiede v. Utah, 159 U.S. 519 (is 
violence and threats against the accused's wife persisted 
12/ | 


over “several years.“ 


Harris’ testimony that appellant at one time s 


his wife with a chair causing her head to bleed and re- 
sulting in their domestic separation is not probative of 


any settled ill-will or malice on the part of appellant 

against his wife. It shows nothing more than an isolated 
| 

incident of squabbling between married partners, an in- 


cident that most probably is not as unusual as the govern- 


ment, by introducing such evidence, wanted the jury to 


believe. | 
| 


Research has disclosed no recent pronouncement by 
this Court on this subject. In addition to the 
cases cited above, see Murray v. United States, 
53 App. D.C. 119, 288 F. 1008, cert. denied, 262 
U.S. 757 (1923). 


21. 

Iv. 
THE COURT BELOW ERRED IN DENYING APPELLANT'S 
MOTION FOR & WEW TRIAL WHERE THE PROSECUTION 
FAILED, UNTIL TSE END OF ITS CASE, TO GIVE TO 
THS DEFENSE CERTAIN EXCULPATORY STATEMENTS 
MADE BY THE POLICE. 

Appellant moved for a new trial on the ground that 
certain exculpatory statements were not supplied to de- 
fense counsel until too late in the trial for them to be 
of any use to the defense. The government had in its 
possession statements by Detectives Bovio and Hosie in- 
dicating that, contrary to police testimony at trial, 
knives were in fact found in appellant's apartment during 
a search around 6:00 a.m. the day appellant was arrested. 
(7. 709,713). 

These statements revealed two voints: first, the 
hearing on tthe motion to suppress was restricted to only 
the search conducted at the time of appellant’s arrest, 
whereas in fact another search took place; and second, 


appellant was precluded from impeaching police testimony 


that knives were not found in appellant's apartment. 


These exculpatory statements were not provided to defense 


counsel until the close of the government's case, even 
though the Court had granted the defense a motion for 


discovery November 6, 1967. 


22. 
prosecution has an obligation to se 
i 
reveal to the defense eny exculpatory material in the pos- 


session of the police and other government agents. Giles 


v. Maryland, 386 U.S. 66 (1967); Brady v. vary lang, 373 
U.S. 83 (1953). Whether the failure to aionaose this 
material violates due process depends not on, the good or 
bad faith of the nrosecutor, but on the harm to the 
accused. Levin v. Clark, 408 F.2d 1209 (D.C.| Cir. 1967). 
Liven the negligent failure to make aisclosure sufficiently 


violates due process to compel reversal. Levin v. 


Katzenbach, 124 U.S. App.D.C. 158, 363 F.2d 287 (1967). 


CONCLUSION 


For the reasons stated herein, it is respectfully 
| 
submitted that this case be reversed and remanded for a 


new trial. 


Respectfully submitted, 
| 
| 


Ralph N. Albright, Jr. 
Attorney for Appellant 


(Appointed by this Court) 
| 


i 
888 17th Street, N. w. 
Washington, D. C. 20006 
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Counterstatement of the Case 


Pre-Trial Proceedings —~- 
The Trial 


@Post-Trial Proceedings 
Argument: 
1. The umbrella, which was in plain view, and the straw 


Il. 


purse, which was seized incident to the arrest, were 
properly admitted into evidence 


The evidence of appellant’s assault on his wife six 
months prior to her death (which occurred shortly 
after she resumed cohabitation with him following 
a separation as a result of the assault) was properly 
admitted to show motive and intent _ 


. The evidence concerning the knives in the apartment 
was properly admitted 


. There was no error in denying appellant’s motion for 
a new trial where the sole basis for the motion was 
the disclosure during trial, rather than before trial, of 
evidence which would have been incriminating and 
not exculpatory if it had been introduced 


Conclusion —. 
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boa 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Whether the umbrella offered in evidence was prop- 
erly seized from appellant’s apartment? 

2. Whether evidence of appellant’s assault on the de- 
cedent six months prior to her death was properly ad- 
mitted? 

8. Whether evidence concerning the disappearance of 
certain knives, any of which could have been the murder 
weapon, was properly admitted? 

4. Whether appellant’s motion for a new trial, based 
on the disclosure at trial rather than before trial of a 
police report not offered in evidence, was properly de- 
nied? 


* This case has not been previously before the Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,225 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


JOSEPH T. JOHNSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed September 13, 1967, appellant was 
charged with the second-degree murder* of his wife on 
July 22, 1967. A hearing was held on appellant’s motion 
ka suppress on November 12, 1968, before District Judge 

illiam B. Bryant. The motion was denied, trial com- 
menced on November 13, 1968, before J udge Bryant, sit- 
ting with a jury, and on November 19 the jury returned 
2 verdict of guilty of second-degree murder. On J anuary 
17, 1969, Judge Bryant held a hearing on appellant’s 


222 D.C. Code § 2403. 
(1) 


2 


motion for a new trial.? On April 1, 1969, appellant was 
sentenced to imprisonment for seven years to life. This 
appeal followed. 


Pre-Trial Proceedings 


At the pre-trial hearing on appellant’s motion to sup- 
press, appellant testified that at about 10:00 a.m. on 
July 22, 1967, he was at his sister’s home at 4925 Lee 
Street, Northeast, when the police called and asked him 
to go with them to the scene, a bus stop at New Hamp- 
shire Avenue and Crittenden Street, Northwest, where 
appellant had allegedly found his wife’s body (Tr. 180- 
181). About a half hour later, the police picked appellant 
up at his sister’s home and then proceeded to 4721 Third 
Place, Northwest, the address of appellant and decedent’s 
apartment.* Appellant testified that upon arriving there 
the police made him climb through a window by himself, 
unlock the door and let them in. He testified that the 
police then searched the apartment, while making him 


stay in the living room, and found an umbrella and other 
items. He stated he did not give the police permission 
to search the apartment. (Tr. 154-163).* On cross-ex- 


? The motion was filed November 26, 1968. Nothing in the record 
shows the court’s ruling, although all parties have apparently taken 
the court’s failure to grant the motion to be a denial sub silentio. 


* The address is around the corner from the bus stop (Tr. 181). 


* The pagination of the transcript is as follows: 


151 0250-51 Nov. 12, 1968 Pre-trial hearing (51 hy- 
phenated pages after page 
250). 

251 to350-65 Nov.18, 1968 Trial (65 hyphenated pages 
after page 350). 

350-66 to 350-119 Nov. 14, 1968 a.m. Trial 

850 to419 Nov. 14, 1968 p.m. Trial (there are no pages 
419 to 451). 

452 to604 Nov. 18, 1968 Trial (there are no pages 
604 to 652). 

653 to685 Nov. 19, 1968 Instructions and verdict. 

686 to7385 Jan. 17, 1969 aw on motion for new 
trial. 
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amination he testified that after letting the police in, he 
talked to them in the living room, then went into the 
bathroom and came back (Tr. 198). 

Detective Sergeant Robert Boyd of the Metropolitan 
Police testified that he along with Lieutenant Douglas M. 
Smith, had picked up appellant about 10:45 a.m. on July 
22, 1967 so that appellant could show them in the daylight 
the scene where his wife’s body had been found and other 
points (Tr. 235-236). However, upon arriving in the 
area of Third Place, Northwest, appellant said he wanted 
to use the bathroom in his apartment first, so they pro- 
ceeded to that address (Tr. 236). When they arrived at 
the apartment building, appellant said that he did not 
have his keys but that he could reach over and get in 
the front window (which was apparently unlocked) ; and 
he did so (Tr. 236-237). Appellant opened the door and 
let in Sergeant Boyd and Lieutenant Smith. Appellant 
then went to the bathroom. When he entered the apart- 
ment, Sergeant Boyd observed an umbrella * at the rear 
of the living room area, standing in a corner (Tr. 238, 
241-243). The umbrella was obvious to anyone standing 
in the living room (Tr. 241). Lieutenant Smith testified 
that he went with Sergeant Boyd and appellant to appel- 
lant’s apartment. They had been on their way to the bus 
stop at New Hampshire and Crittenden when appellant 
asked to stop at his apartment so that he could use the 
bathroom. Appellant went through the window to let him 
and Sergeant Boyd in. The two officers remained in the 
living room until appellant came out of the bathroom, 
and then they went into the bedroom because appellant 
wanted to show them something. As they were going 
into the bedroom, Lieutenant Smith noticed for the first 
time the umbrella leaning against the wall in the dining 
area (the living and dining areas are part of one room). 
The umbrella was plainly visible from the living area 
where they had been sitting, but he had not noticed it 
until then. Shortly thereafter, when appellant was ar- 


5 See note 24, infra. 
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rested, Lieutenant Smith seized the umbrella (Tr. 250-21 
to 250-34). 

Lieutenant Jack L. Buch testified that he went to ap- 
pellant’s apartment on the morning of July 22, 1967. Ap- 
pellant, Lieutenant Smith and Sergeant Boyd were al- 
ready there. He was present when appellant was arrested 
and the umbrella was seized from the dining area (Tr. 
217-234). 

The court denied appellant’s motion to suppress. (Tr. 
250-43). 


The Trial 


Margaret Johnson, the wife of appellant, died of a stab 
wound in the neck in the early morning hours of July 
22, 1967. The wound was made by a sharp long-bladed 
instrument, such as a knife, which could have been five 
inches long or less (Tr. 311-316). 

Approximately six months before her death, appellant 
had hit his wife on the head with a chair, causing a hole 
in her head, and she had left him. A few days before 
her death she moved back in with appellant in the ground- 
floor apartment at 4721 Third Place, Northwest (Tr. 
506-514). 

On the night of July 21, 1967, Mrs. Johnson and ap- 
pellant visited the Cain family. Hudson Cain, the father, 
remembered that Mrs. Johnson had been carrying a 
straw purse and a light umbrella. He positively identi- 
fied the straw purse* he had seen her carrying and stated 
that an umbrella shown to him at trial* was either the 
one she had or one just like it (Tr. 286-290). Stanley 
Cain, his son, did not recall the purse and umbrella, but 
he did testify that a green wallet exhibited to him* was 
either the one she had with her or one just like it (Tr. 
296-301). Erma Cain, Stanley’s wife, positively identified 
the green wallet and the umbrella as the ones Mrs. John- 


* Government’s Exhibit 1. 
7 Government’s Exhibit 2. 
8 Government’s Exhibit 8. 
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son had had with her (Tr. 305-310). The Cains last saw 
the Johnsons no later than 11:30 p.m. (Tr. 301). 

Nancy Miles worked as a waitress at the Hollywood 
Cafe at 9th and U Streets, Northwest, from 6:00 p-m. on 
July 21 to 2:00 am. on July 22, 1967. She had known 
Mrs. Johnson for six or seven years.’ Sometime before 
midnight Mrs. Johnson and appellant came in together. 
Mrs. Johnson checked a light umbrella with Miss Miles. 
About midnight Mrs. Johnson claimed her umbrella, 
which Miss Miles identified at trial, and Miss Miles 
wrote her telephone number on a pink piece of paper and 
gave it to Mrs. Johnson.“ Mrs. Johnson then left, but 
Miss Miles did not see appellant at that time (Tr. 320- 
334). 

Betty Wooten lived in a second-floor apartment at 
4725 Third Place, Northwest, which was connected to 
4721 Third Place next door where appellant and his wife 
lived. There is an air shaft between the two buildings; 
Miss Wooten’s apartment was on the second floor on one 
side of this shaft, and the Johnsons’ apartment was on 
the ground floor on the other side of the shaft. In the 
early morning hours of July 22, 1967, Miss Wooten was 
in her bathroom when she heard a woman’s scream so 
frightening that she immediately sat down. The scream 
came from the direction of the Johnsons’ apartment. She 
then heard a loud thump and a clatter from the same lo- 
cation. This was followed by more than one person run- 
ning down the street (Third Place) towards Crittenden.? 


°* Mrs. Johnson’s sister was married to Miss Miles’ brother (Tr. 
$22). 


10 Government’s Exhibit 1. 


4 Miss Miles positively identified Government’s Exhibit 4 as the 
piece of paper which she had torn out of her checkbook. It was 
not introduced into evidence because it was lost, apparently by the 
prosecutor, prior to offering all the exhibits in evidence (Tr. 332- 
333, 525-526). 


22 It was at Crittenden Street and New Hampshire Avenue, that 
Collie V. Jones first saw appellant and the decedent (Tr. 850-75) . 
That location is just around the corner from 4721 Third Place 
(Tr. 181). 
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She could tell one person was a man from his voice. 
Shortly afterwards one person ran up the alley towards 
Decatur Street (Tr. 339 to 350-6, 350-53 to 350-56). 

George A. Scott was a Metropolitan Policeman who 
lived across the hall from the Johnsons’ at 4721 Third 
Place. About 12:50 a.m. on July 22, 1967, he was enter- 
taining guests when he heard a loud thump on his door. 
He thought it might be someone knocking on the door, 
but when there was nothing further, he did not bother 
to answer it. His stereo record player was playing, and 
he did not hear any scream (Tr. 350-52 to 350-60). 

Collie V. Jones was driving home about 1:00 a.m. on 
July 22, 1967, when he noticed a crowd at New Hamp- 
shire Avenue and Crittenden Street, Northwest. He 
stopped to investigate and saw appellant and the decedent. 
Mrs. Johnson had a hole in her neck and was lying partly 
in the street. Mr. Jones offered to transport her to the 
hospital and assisted in putting her in his car. He then 
drove to the hospital with appellant and Mrs. Johnson in 
the back seat. There was a great deal of blood on ap- 
pellant, Mrs. Johnson and the seat. Neither appellant nor 
his wife was carrying anything. At trial Mr. Jones was 
shown the umbrella, straw purse and the green wallet 
and said he had never seen them before (Tr. 350-73 to 
350-90). 

Detective Sergeant John C. Wilson of the Metropolitan 
Police was assigned to the Homicide Squad, working the 
midnight to 8:00 a.m. tour of duty on July 22, 1967. He 
responded to the Washington Hospital Center about 1:30 
a.m. and there learned that Mrs. Johnson was dead. He 
briefly interviewed appellant, who after giving an oral 
statement accompanied Sergeant Wilson to Police Head- 
quarters. There a more detailed statement was typed and 
then signed by appellant.** Appellant then left. In his 


18 Prior to Sergeant Wilson’s testifying as to appellant’s state- 
ments, a hearing was held out of the presence of the jury. Sergeant 
Wilson testified that at the time appellant gave his statements police 
suspicion had not centered on him, that the police did not anticipate 
appellant’s making any incriminating statements and that at that 
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statements appellant told Sergeant Wilson that he had 
left his wife at the Hollywood Cafe and gone home be- 
cause he had to work the next day. Upon arriving home 
he went to bed. He received a call from his wife, who 
said she was going to take a cab or a bus home and asked 
him to meet her. He got dressed and went to the bus 
stop at New Hampshire Avenue and Decatur Street, and 
as he got near he looked up towards New Hampshire 
Avenue and Crittenden Street and saw a woman stag- 
gering around. He went up to her and discovered that it 
was his wife and that she had been stabbed. A crowd 
gathered, and then Mr. Collie Jones offered to take them 
to the hospital. Sergeant Wilson remembered seeing ap- 
pellant with the green wallet at the hospital, but did not 
see him at any time with the umbrella or the straw purse. 
After taking the statements of Mr. Jones and appellant, 
Sergeant Wilson went to the bus stop at Crittenden Street 
and New Hampshire Avenue. Approximately a dozen 
policemen searched the area, but nothing was found. (Tr. 
350-109 to 350-111, 358-374). 

Detective Sergeant Robert M. Boyd testified that on 
July 22, 1967, he picked up appellant about 10:45 a.m. 
preparatory to going to the scene™ to re-interview him, 
gather any other facts in the case and take daytime 
photographs. Upon arriving in the area, appellant stated 
he wanted to use the bathroom in his apartment, was taken 
there, went through a front window to get in, and let in 
Sergeant Boyd and Lieutenant Douglas M. Smith. Ap- 
pellant then went to the bathroom. After coming out of 
the bathroom he showed Sergeant Boyd and Lieutenant 
Smith the bloody pants he had worn the night before and 
the green wallet which he said had his wife’s bloodstains 
oa it and which he had brought back to the house after 


stage the police were only trying to ascertain the cause of death 
and find out what happened (Tr. 350-116). Appellant had no 
objection to the admissibility of the statements (Tr. 350-119). 


«The bus stop where Mrs, Johnson had been found (Tr. 386). 


15 An officer from the Identification Bureau, who had come along 
to take photographs, remained outside (Tr. 387). 
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her injury. Sergeant Boyd asked him about the white 
umbrella which was leaning against the wall in the liv- 
ing room. Appellant offered no explanation for its pres- 
ence there. Lieutenant Smith then left the apartment for 
a few minutes, returning shortly with Lieutenant Jack 
L. Buch, who informed appellant he was under arrest.” 
Lieutenant Buch and Lieutenant Smith then seized the 
pants, the umbrella, the green wallet and the straw purse 
(Tr. 385-394). Sergeant Boyd further testified that ap- 
pellant had cuts on his hands at the time of his arrest 
and that appellant explained them as having been in- 
curred in his work as an apprentice butcher (Tr. 406- 
414) .* 

Lieutenant Buch testified that he arrested appellant at 
appellant’s apartment on July 22, 1970, while Lieutenant 
Smith and Sergeant Boyd were there. He and Lieutenant 
Smith then searched the apartment and seized the pants 
(lying on the bed in the bedroom), the white umbrella 
(leaning against the wall in the living room), the green 
wallet (on top of the refrigerator in the kitchen), the 
straw purse (on a window ledge in the bedroom) and a 
piece of paper with a telephone number on it (in a pocket 
in the pants) (Tr. 454-461, 487-489) 2° The green wallet 
had blocd on it, but the straw purse and the umbrella 
did not. No knives other than common table knives were 
found in the apartment (Tr. 490-492). 


16 Lieutenant Buch was a detective sergeant at that time (Tr. 
455). 


17 Lieutenant Smith told Lieutenant Buch about the umbrella, 
and Lieutenant Buch telephoned an Assistant United States At- 
torney to obtain advice as to whether they had enough information 
to arrest appellant (Tr. 227-231). Although not set out in the 
record, the Assistant United States Attorney apparently advised 
there was sufficient probable cause to arrest appellant. 


18 Photographs of the cuts were introduced as Government’s 
exhibits 5-A, 5-B and 5-C (Tr. 409, 526). 


19 The paper was marked Government’s exhibit 4 for identification 
but was never introduced. See note 11, supra. Lieutenant Buch 
identified Government’s exhibits 1, 2 and $ respectively, as the 
umbrella, straw purse and green wallet he seized in the apartment 
(Tr. 504-505). 
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j Helen Young, the sister of the decedent, testified that 
in April of 1967 she had given her and appellant three 
steak knives, about five inches long with pointed, narrow 
eblades. She had subsequently seen the knives in the apart- 
ment (Tr. 350-37 to 350-41). 

Prior to closing its case, the Government tendered to 
appellant a copy of a police report indicating that police 
officers who had responded to the appellant’s apartment 
in the early morning hours of July 22, 1967 (after Mrs. 
‘Johnson’s death), had seen a paring knife there and had 
a conversation with appellant concerning it. The officers 
were not called, and the report was not put in evidence 
(Tr. 519-525). 

The only witness for the defense was Joseph W. Burke, 
Jr., who testified that about midnight of @® July 22, 
1967, he was driving north on New Hampshire Avenue 
with another man. The other man saw a woman fall and 
got out of the car to go assist her. Shortly thereafter 
Mr. Burke also got out of the car and went to assist the 
woman. He was stunned to see she was unconscious and 
bleeding. A few minutes later a man came up behind him 
and tried to help the woman. At some point, five to ten 
minutes after he arrived at the scene, he saw a man 
running away very fast at a distance of about 150 yards 
but could not make out any identifying characteristics 
(Tr. 545-552). 

The jury returned a verdict of guilty as charged. 


Post-Trial Proceedings 


On November 26, 1968, appellant filed a motion for a 
fhew trial on the ground that he had been denied a fair 
trial because of the non-disclosure of the police report 
until the end of the Government’s case. A hearing was 
held before the trial judge on January 17, 1969. Ser- 
geant Thomas Hosie testified that he responded to the 
appellant’s apartment with Officer Gene Bovio in the 
early morning hours of July 22, 1967. While there he 
had a conversation with appellant and observed what 
he thought was a small white-handled paring knife. He 
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further testified that the “paring knife” was almost ex- 
actly the same as one of the steak knives Mrs. Young had 
given the Johnsons.” The knife was not seized (Tr. 703- 
732) 7 

There is nothing in the record to show the court’s rul- 
ing on the motion. Apparently, all parties have taken the 
court’s failure to grant the motion as being a denial sub 
silentio. 


ARGUMENT 


I. The umbrella, which was in plain view, and the straw 
purse, which was seized incident to the arrest, were 
properly admitted into evidence. 


Appellant argues that he did not validly “consent” to 
the “search” of his apartment which disclosed the um- 
brella and the straw purse.* Appellant’s argument is 
based on a faulty premise. 

The Government did not argue at trial, and does not 
argue here, that there was a consent search. Sergeant 
Boyd and Lieutenant Smith were in the living room of 
appellant’s apartment when they saw the umbrella. The 
evidence is uncontroverted that the umbrella was in plain 


20 Although not offered in evidence, one of the knives matching 
those which Mrs. Young had given the Johnsons was made avail- 
able at appellant’s request at the trial (Tr. 350-62 to 350-63, 350-72) . 
One of Mrs. Young’s knives was examined by Sergeant Hosie prior 
to testifying (Tr. 713). 


21 The knife was not in the apartment when police searched it 
after appellant’s arrest shortly before noon of that same day (Tr. 
490-492) (Testimony of Lieutenant Buch). 


22 As appellant acknowledges in his brief, these were the two 
objects connecting appellant with his wife’s murder. The pants 
were bloodied while appellant was helping his wife to the hospital 
and were not offered in evidence. The paper found in the pants 
(Government’s Exhibit 4) was lost during the trial and not moved 
into evidence (Tr. 525 to 526). Unlike the umbrella and straw 
purse, the green wallet was not positively established as not having 
been in Mrs. Johnson’s possession when appellant accompanied 
her to the hospital. 
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view of anyone in the living room. Sergeant Boyd and 
Lieutenant Smith realized the significance of the um- 
brella * and, after checking with the United States Attor- 
ney’s Office, arrested appellant. Lieutenant Smith and 
Lieutenant Buch then searched the apartment and found 
the straw purse (on the window ledge of the bedroom) 
and the other items.* 

The issue resolves itself, therefore, into whether Ser- 
eant Boyd and Lieutenant Smith were lawfully on the 
premises at the time they saw the umbrella. It was to 
this issue that the court directed the pre-trial hearing on 
the motion to suppress. The evidence was clear, from 
the testimony of both police officers and appellant, that 
appellant was going with the officers to the scene * when 
they stopped at his apartment, that appellant went into 
his apartment through the window and let in Sergeant 
Boyd and Lieutenant Smith, and that appellant then went 
to the bathroom.** The only controverted point was 
whether the stop at appellant’s apartment was at his 


23 Tr. 2 241, 395 (testimony of Sergeant Boyd); Tr. 250-26 (testi- 
Snony of Lieutenant Smith). 


2+ Appellant had given a statement to the Homicide Unit that his 
wife had not been home after the last time he saw her at the 
Hollywood Cafe (Tr. 358-360, 365-367). A waitress at the cafe had 
seen her leave with the umbrella (Tr. 380-333). The fact that the 
missing umbrella was in appellant’s apartment was incriminating 
in the extreme. 


25 The search of the apartment incident to the arrest pre-dated 
the Supreme Court’s decision in Chimel v. California, 395 U.S. 752 
(1968), and would not be governed by it. Sutton v. United States, 
D.C. Cir. No. 22,210, decided August 19, 1970, slip op. at 11-12; 
United States v. Harris, No. 22,742, decided August 12, 1970, slip 
op. at 18-24. Even were it otherwise, the green wallet was on top 
of the refrigerator, the pants were on the bed, and the straw purse 
was on the window ledge. As this Court recently noted in United 
States v. Thweatt, D.C. Cir. No. 22,772, decided June 30, 1970, 
the Chimel restrictions apply to “closed or concealed areas in the 

m.” Thweatt, supra, slip op. at 5. 


26 See note 3, supra. 


"7 Tr. 154-163, 198 (testimony of appellant), Tr. 235, 241 (testi- 
mony of Sergeant Boyd) and Tr. 250-51 to 250-34 (testimony of 
Lieutenant Smith). 
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request so that he could use the bathroom or was due to 
a police order. 

Appellant cites numerous cases which are simply not 
in point on the facts of this case. All involve warrantless 
searches conducted under color of government authority: 
Bumper v. North Carolina (“a claim of lawful author- 
ity”) ,* Johnson v. United States (“demanded under color 
of office”) ,2° Judd v. United States (“armed officers of the 
law who demand entrance”), Amos v. United States 
(“Government officers, who came, without warrant, de- 
manding admission to make search of [the home] under 
Government authority”),* United States v. Blalock (“did 
not warn him of his right to refuse a warrantless 
search”) ,*? and Gatlin v. United States. 

Apart from the fact that the umbrella was not dis- 
covered by a search (Tr. 250-42), the court resolved the 
factual issue of whether the officers were in appellant’s 
apartment at his invitation (as contrasted with his “con- 
sent”) against appellant. That ruling is amply supported 
by the record and should stand.™ 

The umbrella therefore was clearly admissible. “Tt has 
long been settled that objects falling in the plain view 
of an officer who has a right to be in the position to have 


28391 U.S. 543, 548 (1968). 

29 883 U.S. 10, 18 (1948). 

3089 U.S. App. D.C. 64, 66, 190 F.2d 649, 651 (1951). 
31 255 U.S. 318, 317 (1921). 

32 255 F. Supp. 268, 269 (E.D. Pa. 1966). 


33117 U.S. App. D.C. 128, 326 F.2d 666 (1963). Appellant 
apparently cites this case as generally supportive of his “no 
consent” argument. 


% See Tr. 250-40 to 250-42. Appellant suggests that the court’s 
comments on Sergeant Boyd’s credibility indicate a tendency to 
believe police officers and “tend to undermine the supposedly dis- 
interested hearing a defendant can expect from the court on an 
issue such as this” (Appellant’s brief, at 18 n.7). Appellant over- 
looks that Judge Bryant’s comments apparently referred to his 
experience with the officer during his distinguished and vigorous 
career at the defense bar (Tr. 250-44 to 250-45). 
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that view are subject to seizure and may be introduced 
in evidence.” * It follows that the straw purse, i 
incident to the arrest based on the discovery of the um- 
brella, was properly admitted.” 


Il. The evidence of appellant’s assault on his wife six 
months prior to her death (which occurred shortly 
after she resumed cohabitation with him following 2 
separation as a result of the assault) was properly 
admitted to show motive and intent. 


Appellant objects to the admission of testimony con- 
cerning an assault on his wife six months prior to her 
death. The assault, which consisted of striking her with 
a chair, created a hole in the top of her head with a large 
amount of bleeding and resulted in her leaving him and 
diving apart from him until a few days before her death.” 
The law is clear that evidence of prior acts may be ad- 
mitted to show intent and motive.* The admissibility of 
such evidence is properly within the discretion of the trial 
court.” 

Appellant’s initial statement to the police has been 
that he knew nothing about how his wife came to be 
stabbed. The court on considering this statement and the 
«Government’s arguments on intent and motive noted that 
from appellant’s statement there was an inference that 
he would not have the capability or disposition to stab 
his wife. The court then ruled that the evidence could 
be admitted (Tr. 401-404). 


38 Harris v. United States, $390 U.S. 234, 236 (1968), affirming 
125 U.S. App. D.C. 231, 370 F.2d 477 (1966) (en banc). 


36 See note 25, supra. 
37 Tr. 506-514. 


38 E.g., Drew V. United States, 118 U.S. App. D.C. 11, 16, 331 F.2d 
85, 90 (1964); 2 WiGcMORE, EVIDENCE §363 (3d ed. 1940); 
McCorMick, EVIDENCE § 157, at 329-880 (1954). 


39 United States v. Gay, 183 U.S. App. D.C. $87, 410 F.2d 1036 
(1969). 
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In a remarkably similar case the Eighth Circuit held 
that, where the appellant was accused of stabbing his 
wife and there were no witnesses, evidence of a prior as- 
sault could be admitted to show his state of mind and 
probable intent. The court noted that one element to be 
proved by the prosecution in such a case was that of in- 
tent.” Intent and malice were, of course, elements to be 
proved in the present case.* 

Appellant argues, however, that there was no showing 
of settled ill will over a period of time. Placing to one 
side the consideration that the Lomax * case, upon which 
he chiefly relies, involved threats and not a completed as- 
sault, the evidence showed ill will during the time appel- 
lant and his wife were together. Appellant struck his 
wife with a chair, causing serious injuries, and she then 
left him. She resumed cohabitation with him six months 
later, but only a few days before her death. Thus, in 
terms of both the actual period of time appellant and his 
wife were together and the opportunity he had to inflict 
injury on her, the assault with the chair was followed 


shortly by the stabbing. 

For all these reasons we submit that the evidence of 
the assault was properly admitted and the court’s ruling 
should stand. 


Il. The evidence concerning the knives in the apartment 
was properly admitted. 

It is unquestioned that in a prosecution for an offense 
which involved the use of a weapon, the fact that a 
weapon which could have been the instrumentality of the 
crime was available to the defendant is clearly admis- 
sible* That was the case here. The appellant was 


4° Wakaksan v. United States, 867 F.2d 689, 645 (8th Cir. 1966), 
cert. denied, 386 U.S. 994. 

4122 D.C. Code §§ 2401, 2403. 

*2 Lomaz v. United States, 37 App. D.C. 414 (1911). 


** Morton V. United States, 87 U.S. App. D.C. 185, 186, 183 F.2d 
844, 845 (1950), quoting 1 WiGMORE, supra note $8, at § 88. 
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charged with the murder of his wife which resulted from 
stab wounds inflicted by a narrow pointed object, possibly 
a knife, five inches or less in length.“ Evidence was in- 
troduced that shortly prior to the murder a gift was 
made to appellant and his wife of several steak knives 
with narrow pointed blades approximately five inches 
long. The evidence was clearly admissible to show that 
appellant had available a weapon capable of inflicting 
the precise wound which caused his wife’s death. 

Appellant further objects to testimony that a search of 
the apartment at the time of his arrest, less than twelve 
hours after his wife’s death, disclosed no knives. Since 
evidence of the availability of the knives prior to the 
wife’s death was clearly admissible, it follows as the 
wight the day that the unexplained disappearance of those 
same knives was a circumstance which the jury might 
also consider. For example, had appellant’s wife died of 
gunshot wounds consistent with injury by a .38 caliber 
pistol, and were it shown that appellant had owned a .38 
caliber pistol just prior to his wife’s death and that the 
pistol had mysteriously disappeared, evidence of those 
facts would clearly be admissible. Here appellant’s wife 
died of knife-type wounds (pointed, narrow blade, five 
inches or less), appellant and his wife owned knives 
(pointed, narrow blades, five inches) just prior to her 
death, and the knives mysteriously disappeared. Ob- 
viously the court’s ruling that these facts might properly 
be proved before the jury should be upheld. 


“Tr. 311-316 (testimony of Chief Deputy Coroner Linwood L. 
Rayford, Jr.). 


«5 It should be noted also that the Government’s theory of the case 
was that the stabbing had occurred in the apartment where the 
knives were kept. 


“©In this connection appellant refers elsewhere (Appellant’s 
brief, p. 21) to the “exculpatory” evidence of a police officer’s having 
apparently seen one of the knives in the apartment several hours 
after the murder but before appellant’s arrest. The fact that the 
knife disappeared in the few hours between the officer’s having 
seen it and the search of the apartment, while appellant was ap- 
parently at the apartment alone, can hardly be called exculpatory. 
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IV. There was no error in denying appellant’s motion for a 
new trial where the sole basis for the motion was the 
disclosure during trial, rather than before trial, of 
evidence which would have been incriminating and not 
exculpatory if it had been introduced. 


Appellant contends that there was fatal error in the 
trial in that the Government did not disclose exculpatory 
evidence until the end of its case. The alleged exculpatory 
evidence was a police report indicating that officers had 
gone to appellant’s apartment some hours after his wife’s 
death, that they had a conversation with appellant there, 
and that they observed a “paring” knife. Appellant cites 
cases directed to negligent or deliberate non-disclosure of 
exculpatory evidence by the prosecution.‘ 

Appellant’s argument is misconceived for four reasons: 


(1) Appellant was the one who showed the knife to 
the officers. Yet in his post-trial motion he complained, 
and he complains here, that the Government did not dis- 
close, in effect, what he already knew, viz., the existence 


of the knife. 

(2) The Government did disclose the evidence during 
the trial (Tr. 519-525). 

(3) A full post-trial hearing was held on the points 
appellant raises here. The officer’s testimony at the hear- 
ing made plain that incriminating evidence would have 
been brought out if he had testified at trial, and the 
court in ruling sub silentio was aware of the cases ap- 
pellant cites here.“ 

(4) The evidence was not exculpatory. If brought out 
at trial, it would have shown that appellant was in pos- 


“" Giles v. Maryland, 386 U.S. 66 (1967) : Brady v. Maryland, 378 
U.S. 83 (1963) ; Levin v. Clark, 183 U.S. App. D.C. 6, 408 F.2d 1209 
(1967) ; Levin v. Katzenbach, 124 U.S. App. D.C. 158, 363 F.2d 
287 (1966). 


48 See, ¢.g., Tr. 698 (arguments of appellant’s counsel citing Levin 
v. Clark and Levin v. Katzenbach, supra note 47) and Tr. 705 
(testimony of Sergeant Thomas Hosie that the door of apartment 
was open; this evidence at trial would merely have buttressed the 
Government’s theory that appellant chased his wife out of the 
apartment leaving the door open). 
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session of a knife capable of inflicting the wounds of 
‘which his wife died, but that that same knife disappeared, 
while appellant was presumably alone in the apartment, 
in the few hours between the time appellant showed it to 
the police and the time he was arrested in the apartment. 
Clearly, the mysterious disappearance of the knife 
would have lent important support to the Government’s 
argument about missing knives rather than, as appellant 
insists, exculpating him and impeaching police testimony. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN E. Rocers, 
Assistant United States Attorneys. 


* Sergeant Hosie testified at the post-trial hearing that he had 
seen one of Helen Young’s steak knives (the set from which Mrs. 
Young took the knives she gave the appellant and his wife) and that 
it was almost exactly the same kind of knife appellant had shown 
him (Tr. 718). 


ov. 8. covernueny paimine orrice; 1970 410641 367 


